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ABSTRACT

Science has evolved radically
during the last few decades.
Therefore, certain legislation

made based on the scientific
knowledge of a particular era,
should be reviewed in the context
of new knowledge in the field of
science.

Section 11 of the ‘Offences
committed under the influence of
liguor (special provisions) act no.
41 of 1979’ states that ‘A person
shall be presumed to be under
the influence of liquor if at or
about the time of the commission
of the act he is smelling of liquor

unless evidence to the
contrary has been adduced.” An
endorsement to the presence of
breath smelling of alcohol by the
medical expert in the Medico-
Legal Examination Form could
lead to a conviction under this
act.

Ethyl alcohol is almost odourless
and its smell is due to the
presence of volatile substances
called congeners produced
simultaneously during the process
of fermentation of ethyl alcohol.
Therefore, the odour of alcohol
frequently detected on people
after consumption of alcoholic
beverages is not due to alcohol,
but to by-products of alcohol
manufacture known as
congeners.

In addition, this odour may persist
in the tissues for several hours
even after the alcohol has been
eliminated from the body.

Therefore, the legal presumption
that alcohol is present in blood,
based upon the smell of liquor is
erroneous. Conviction upon
smelling of liquor should be
stopped with immediate effect
and the said legislation should be
amended. Further, the Medico-
Legal Examination Form should
also be amended in this regard.

INTRODUCTION

The smell of liquor is a legally

accepted indicator of
‘drunkenness’” in  Sri  Lanka.
Section 11 of the ‘Offences

committed under the influence of
liquor (special provisions) act no.
41 of 1979 states that ‘A person
shall be presumed to be under the
influence of liquor if at or about
the time of the commission of the
act he is smelling of liquor ...
unless evidence to the contrary
has been adduced.”* Accordingly,
it is presumed that for the
purpose of this act, a person is
under influence of alcohol, if he
was smelling of liquor at or about
the time of commission of act.

In the subsequent interpretation
of the same act, it is mentioned
that “liquor” includes spirit, wine,
toddy, beer, and all liquid
consisting of or containing
alcohol.?
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Legislation made four decades ago on “smelling of liquor”...

Widely consumed alcoholic beverages contain
ethyl alcohol. For the purpose of this paper, it is
assumed that the term meant by ‘alcohol’ in
the said law is ethyl alcohol.

Upon conviction, the said person shall be liable
to be punished with imprisonment of either
description for a term of not less than six
months, and not exceeding two years, and shall
also be liable to a fine of not less than one
thousand rupees and not exceeding two
thousand five hundred rupees.?

Based on this indicator, police seek scientific
evidence from medical experts through the
Medico-Legal Examination Form (MLEF) on
whether a certain person was smelling of liquor
which would lead to subsequent prosecution
under this law. For this purpose, there is a tick
box with ‘breath smelling of alcohol’ in the
MLEF where a medical expert needs to indicate
the status. An endorsement to the presence of
alcohol smell in the breath by the medical
expert in the MLEF could lead to a conviction
under this act.

However, does the breath really smell of ethyl
alcohol?

Ethyl alcohol is almost odourless and its smell is
considered to be due to the presence of volatile

substances called congeners, produced
simultaneously  during the process of
fermentation of ethyl alcohol.® Sometimes

aromatic congeners are wittingly added to
some alcoholic beverages of inferior quality to
produce an odour to convince consumers that a
particular beverage is of good quality.” These
include, acetone, acetaldehyde, esters, tannins,
and aldehydes.® Therefore the “odour of
alcohol” frequently detected on people after
consumption of alcoholic beverages is not due
to alcohol but to by-products of alcohol
manufacture or congeners.’

The smell of an alcoholic beverage can persist
in tissues and breath for several hours after all
the alcohol has been metabolized or eliminated
from the body.*® A situation has been
encountered where an odour of alcohol was
detected at autopsy but the blood alcohol

levels were negative.” It is also possible that a
person who has consumed another beverage
containing the said congeners will “smell of
alcohol” . The reason for this is that the
metabolic pathways of degradation of ethyl
alcohol and the rest of the congeners are
different in the body. Therefore it should be
noted that congeners can enter the human
body even without consumption of alcohol or
be produced naturally in the human body.

Acetone is produced naturally in the human
body during ketoacidosis and gives the
characteristic alcohol smell in breath. Alcohol
free beverages, jams, bread, vegetables, fruits
and milk contain Acetaldehyde’. Esters are
present in commonly consumed fruits and
vegetables, such as apples, apricots, mandarins,
mangoes, papayas, red and chili peppers,
potatoes or squash.® Tannins have been found
in a variety of plants utilized as food and feed
such as sorghum, millets barley, legumes, dry
beans, pomegranates, cranberries, blueberries,
hazelnuts, walnuts, pecans, peanuts, chickpea.9
Aldehydes are formed endogenously by lipid

peroxidation, carbohydrate or metabolism
ascorbate autoxidation, amine oxidases,
cytochrome P-450s, or myeloperoxidase-

catalyzed metabolic activation.” In addition,
dietary aldehydes and drugs that are aldehydes
or reactive aldehyde metabolites can introduce
aldehydes in to the body without consumption
of alcohol.*

In addition, the said substances are also present
as excipient in some herbal medicines and
pharmaceutical drugs.'* Salicylic acid acetate,
or aspirin, is one of many esters used as
medicines. Phenyl salicylate, a similar aromatic
ester, is used in the treatment of rheumatic
arthritis. Methyl phenidate, an ester is used to
stimulate the central nervous system. The
pharmaceutical industry has discovered that
certain undesirable properties of drugs, such as
bad taste or swelling of the skin at the spot of
an injection, can be avoided by converting the
original drug into an ester. The antibiotic
clindamycin, a bitter tasting drug, was
converted to its palmitate ester in order to
make its flavor less harsh.™
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CONCLUSION

Therefore, the legal presumption that alcohol is
present in blood, based upon the “smell of
liqguor” is erroneous from a scientific and
evidence based perspectives. Conviction upon
the “smell of liquor” should be stopped with
immediate effect and the said legislation should
be amended. Further the MLEF should also be
amended in this regard.
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