Impact of Neo-liberal Economic Policy on the Legal
Framework and State Policy on Labour: A Case of Sri
Lanka and India

Ramindu Perera
The Open University of Sri Lanka

Abstract

South Asian nations in the past three decades have entered into a process of
liberalisation and deregulation of the economy. This shift in the economy from a
social democratic welfare state model, to a market oriented neo-liberal model has
also had an impact on the legal framework and state policy governing the social
relations within the economy, between labour and capital. This paperexamines the
changes in the legal framework and state policies in India and Sri Lanka on labour,
to demonstrate that the pro-labour legal framework that was in place during the
pre-liberalisation period is now rapidly and aggressive being replaced by an anti-
labour, pro-capital legal regime. Reforms to legal regime, proposed and
successfully enacted, in both countries during the post liberalisation period are
extensively detailed. The interventionist state's role in the previous welfare state
era, as the protector of the interests of labour within an import substitution
economy, has been replaced by a minimal state that is aggressively siding with the
interests of the capitalists within an export oriented globalized economy.

Keywords: Neo-liberalism; Deregulation; Social democratic welfare state; Labour law
regime’

1. Introduction

The rise of neo-liberalism has produced profound shifts in both
developed and developing nations. Neo-liberalism emerged as a response to the
crisis which the social democratic welfare state structures underwent in the late

1970s. State intervention in economic-social life was a salient feature of the
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welfare state model, adopted in a giobal scale in the post second world war
context. This model found wide application in both industrialized western
countries as well as in new nationsemerged as a result of decolonization.
Adhering to social democratic ideas, the welfare state model attempted to
harmonize conflicting class interests within the society and consequently
distanced itself from the laissez-faire model of early capitalism, forming an
alliance with the aspirations of the popular classes in the society. This objective
was accomplished through state intervention and regulation in economic and
social life. Most South Asian nations adopted this model in the years following
their independence from the colonial masters. Sri Lanka and India are notable
South Asian countries adapting to the social democratic welfare state model in
the posf-colonial context.

The state interventionist welfare state model made a major impact on
the legal regime governing relations between capital and labour (‘employer-
employee relations'). The welfare state deliberately intervened to enact laws to
protect the 'weaker party' in the contract of employment from the prerogative of
the employer. Thus, the labour law regime materialized within the welfare state
model was widely acknowledged as a pro-labour regime. Legislations on working
conditions, wages, hiring and dismissal, social security and collective bargaining
rights were enacted.These provisions ensured a minimum level of protection for
the workers.

Neo-liberalism, which replaced the social democratic model,strongly
advocates the 'minimal state' meaning the withdrawal of the state from the
economy, leaving it to the free market forces. Neo-liberalism emerged as a
dominant discourse in the 1980s. Following the collapse of the Soviet styled
central planned economies with the dawn of the 1990s, it established its
hegemony in economic-political-ideological spheres in a worldwide
scale.Structural adjustment projects were initiated to make profound changes in
traditional welfare oriented structures with privatization, deregulation and
state-non-interventionism being defining characters of the neo-liberal reform
agenda. '
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This paper attempts to examine the impact of neo-liberal reform doctrine
on state policy framework governing the labour law regime, with special
reference to Sri Lanka and India. These two countries followed a strong welfare
state system and accordingly enjoyed a largely pro-labour legal regime in the pre-
liberalization period. Both nations were also subjected to a radical paradigm shift
from the welfare state to the neo-liberal state in the recent decades. This paper
argues that this shift has produced fundamental changesm the state policy of
these countries from labour oriented policiesto pro-capital policies. To examine
this thesis, the paper evaluates the developments that occurred in the terrain of
labour legislations since it constitutes a vital aspect of state policy making. Thus,
labour legislations and reforms of the two countries since their independence to
theyear 2015 are taken in to consideration.

The study is qualitative. Labour legislations of both pre and post-
liberalization periods, commission and task force reports and government policy
papers were analysed as primary sources of information. In addition, as
secondary sources other related literature were referred.

The paper is structured as follows. Section two, through reviewing
existing literature, provides an overview of the pro-labour legal regime formed
during the phase of social democratic welfare state in Sri Lanka and India. Further
it discusses dimensions of neo-liberal labour reform discourse and its impact on
state policy making. Section three analyses the character of labour legislations
and reform policies of the two countries in the era of economic liberalization.
Finally sectionfour provides a conclusion of the study with follow up remarks.

2. Literature Review

2.1. Labour Oriented Legal Regime of the Social Democratic Welfare State
Epoch

The case for state intervention to regulate employment relations arise
from the fundamegf?fe ise that the contract of employment is made

&
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between the two parties which hold an unequal standing. The employer whoisin
possession of instruments of production benefits from a superior bargaining
power over the worker with regard to the contract. This superior status of the
employer is defined as the 'employer's prerogative' (Bhattacharya 2008).

Employer's prerogative occupied the centre role of employer-employee
relations prior to the emergence of the modern contract of employment. Before
the Second World War, in most countries, no effective state protection was
available to workers and only a week's notice was sufficient to terminate the
employment of the worker (Battacharya 2008). The notion of modern contract of
employment seeks to restrict employer's prerogative through incorporating
social legislation to regulate employer-employee relations. Thus state regulation
and the state recognition of the right of collective bargaining constitute an
integral part of the modern contract of employment (Deakin 2001).

Ideas developed by the German Jurist Hugo Senzheimer during the days
of the social democratic Weimar republic were influential in modelling the
welfare-oriented conception on labour laws. Apart from remedying the
structural inequality of bargaining power of two parties of the employment
contract,Senzheimer based his case for state intervention in labour relations on
four other main insights (Weiss2011). First, object of the employment contract is
not a mere commodity but the human being itself. This implies the need of a
distinct approach towards employment differing from general commercial laws
governing business transactions. Second, in employment relations the worker is
personally dependant on the employer. Third, this dependency endangers
human dignity, therefore, law should operate as a tool of preserving dignity of
the worker. Finally, he argued for a radical extension of labour laws beyond
matters relating to the employment contract, covering broader issues of needs
and risks employee face in his economic life. This conceptualized social security
law as anindivisible part of labour law.

Post-Second world war social democratic welfare state model
championed the case for state regulation of capital-labour relations. The idea of
structural inequality between parties of the employment contract was
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recognized as a well established doctrine in the legal scholarship within the post-
world war consensus (Hepple2011) which influenced governments to
implement relevant policy reforms to address this inequality. Accordingly,
distinctive labour law systems comprising legislations on minimum wages,
working hours, occupational safety and health, job security, dispute settlement
and collective bargaining were developed. As Hepple(2011) points out, in return
for continuing to be subject to hierarchical management organization, labour
was guaranteed with income and employment security by means of social
legislations.

In the South Asian region, Sri Lanka and India adopted the welfare state
model in the immediate period following the independence from the British. In
1954 Indian Parliament adopted a resolution that stated the objective of Indian
economic policy should be in accordance with a 'socialistic pattern of society'
(Sarker2014). In their categorization of post-independent Indian economic
history SunandaSen and ByasdebDasgupta (2009) identify the first two and a half
decades of Independent India's development phase as a social democratic
regime. As IshithaDey (2012) points out Nehruvian vision of development
underlined the internal logic of this phase. 'Nehruvian Socialism' (An Indian form
of social democracy) embraced the notion of Workers' rights in a social
democratic sense’ (Dutt,1981). During this epoch an import- substitution
economic policy was adopted and private business entities who wished to
initiate an industrial establishment was obliged to obtain a license from the state.
Moreover, under a policy which favoured an expanded public sector eighteen
industries were reserved exclusively to public ownership’(Sarker,2014).

It has been argued that the notion of welfare state in Sri Lanka has its
roots in the social policy of British colonialism (Jayasuriya2004). However, during
the 1956-1977 period in Sri Lanka, orientation towards a social democratic
welfare state was enhanced. Post independent governments, especially
governments elected in post-1956 era, contributed in developing a
comprehensive welfare system. During this period key sectors of the economy
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including transportation, ports, banks, insurance and petroleum were
nationalized. Sankaran (2007) observes a similarity between post independent
Indian and Sri Lankan welfare state models which she identifies as a 'socialistic
model'. Apart from the social democratic ideological orientation of post
independent governments, the strong presence of trade unions and the
powerful influence of leftist parties in these countries can be pointed out as
other decisive factors which lead to the formation of the said welfare
regime(Ranaraja2005). ' /

The welfare state doctrine succeeded in establishing a labour regime
which was widely recognized as a pro-labour establishment (Weerakoon1987).
In Sri Lanka Wage Boards Ordinance, No 27 of 1941 established a tripartite
structure to determine minimum wages and conditions of employment in any
trade or industry covered by the ordinance. This was a democratic structure
which drew representation from employers, workers and the state. Maternity
Benefits Ordinance, No 32 of 1939 provides for maternity leave and other
maternity benefits for female workers covered by the Factories ordinance. Shop
and Office Employees Act, No 19 of 1954 laid down regulations on conditions of
employment such as normal working hours of a day or a week, holidays, leave,
overtime etc. of shop and office employees and was described as the 'Charter of
Rights of white collar workers' (Wimalasena2014).

Furthermore, the Industrial Disputes Act, no 43 of 1950 (IDA) was
amended in 1957 with the introduction of Act No 62 of 1957 and accordingly a
system of labour tribunals was established to regulate industrial disputes. A
labour tribunal is a quasi-judicial body and it was set up to serve as one of the
several avenues for settlement of disputes between employer and worker. Under
the provisions of the amendment a workman or a trade union on behalf of the
workman was entitled to make an application to the labour tribunal seeking for
relief in respect of matters concerning- a) Termination of service by the
employer, b) Issues regarding payment of gratuity or other benefits and c) Such
other matters relating to the terms of employment or the conditions of labour.
Thus the amendment removed the 'contractual right' of the employer to
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terminate the employment of contract at will or by notice and brought the issue
of dismissal under the light of state scrutiny. Ranaraja (2014) views the impact of
the amendment to IDA as the establishment of ascendency of legislation over
contract. Employees Provident Act, No. 15 of 1958, established a state run
contributory provident fund scheme for private sector workers.

Termination of Employment (special provisions) Act, No. 45 of 1971
(TEWA) can be observed as the high water mark of pro labour legislation of the
welfare state period. The act restricted the employer's common law right to
terminate employment on grounds other than disciplinary grounds. According to
the provisions of the Act, to terminate the employment of any workman on non
disciplinary grounds, the employer should obtain a) the prior written consent of
the workman or b) the prior written approval of the Commissioner of labour®.
This law applies to any employer who employs more than 15 employees. This
requirement to obtain approval of the competent state authority was also
extended to the cases of termination of a single employee.The Commissioner is
vested with absolute discretion in granting or refusing approval to such
applications made by the employer. A worker can make a complaint to the
Commissioner of Labour within 6 months of the termination if the termination
was made in contravention to the act. In case of terminations the Commissioner
is empowered to stipulate the quantum of compensation payable to a
terminated worker. This act while ensuring a greater degree of employment
security for the worker curtailed the prerogative of the employer with regard to
termination significantly. Further in early 1970's legisiations were enacted to
enhance trade union rights. The Trade Union Representatives (Entry into
Estates) Act, No. 25 of 1970 ensured freedom for Trade union representatives to
enter in to estates and hold meetings’. Trade Union Ordinance was amended in
order to permit trade unions of public sector workers - except those at the top
management - to join unions common to all public servants and also to federate
(Weerakoon 1987).

Three major pieces of legislation areinfluential in attributing a pro labour
character to the Indian labour regime of the social democratic welfare phase.
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Datta and Sil (2007) observe these laws as central to the later debate on neo-
liberal restructuring of labour relations.

Industrial Dispute Act (1947) which provides a machinery to investigate
and settle industrial disputes was amended in 1972 and according to the
amendment any establishmentem poning more than 50 persons was required to
give 60 days notice to the appropriate government authority in case of closure of
the establishment. In 1976 Chapter V-B was introduced to the IDA making
approval of the state authority mandatory in the cases of termination in firms
employing more than 300 workers. In 1982, the scope of Chapter V-B was further
expanded by reducing the threshold limit of 300 workers in to 100 workers
(Government of India Planning Commission, 2001). These provisions
weresimilar in essence to the SriLankan TEWA.

Contract Labour (Regulation and Prohibition) Act (1970) (CLA) was
enacted to provide legal protection for workers who are hired through labour
contractors by a principle employer. The act applies to establishments which
employ twenty or more employees. Under this act every establishment which
hire contract labour in its operations, should register itself with the registering
office (section 7). Further the Act stipulates that no contractor is allowed to
execute work through contract labour without obtaining a license issued by the
competent authority (section 12).

A noteworthy feature of the CLA is that it grants the authority to
government authorities to abolish the usage of contract labour under certain
circumstances and accordingly criteria were set down to identify these
‘circumstances'(Section10). These criteria were drawn by the judgment
delivered by the Supreme Court in the case Standard Vacuum Refinery Company
v. Their workmen (1960-lI-ILJ page 233) which declared that contract labour
should not be employed in circumstances which falls under the said criteria®.

Trade Union Act (1926) provides for the legal recognition of trade unions.
Although this was enacted in the British Colonial period the pro-labour doctrine
embedded in this legislation formed an integral part of the post Independent
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Indian welfare state. According to the original act minimum 7 workers were
sufficient to form a trade union, which made forming trade union easier. The act
moreover provided that' no less than one-half of the total number of the office
bearers' of every trade union was required to be persons who are actually
engaged or employed in the industry which the trade union is connected'
(section 22). Hence outsiders of the workplace were also permitted to be
members and office bearers of a trade union. This provision allowed professional
trade unionists to be active in trade unions which were not necessarily
connected to their profession and therefore served as a provision which
encouraged trade unionism. It also provided a firm ground for political parties
with affiliated trade union federations to organize workers in multiple industries.
Further the Act recognized the right of a trade union to sustain a separate fund
for the promotion of political purposes i.e. civic and political interests of its
members (section 16). A reading of section 16 together with section 22 makes
evident that political trade unionism was well recognized by the state’.

Although the labour regime thus spelled out greater protection for the
workers the protection was limited to the formal sector. Most of the legislations
lay down a threshold limit of 10 or 20 employees for laws relating to social
security or conditions of work to apply. In cases of disciplinary actions,
retrenchment, layoffs and closure compensation the threshold is even higher,
fixed at 50 or 100. Smaller establishments which employ fewer workers were
thus excluded from state protection (Sankaran2007).

Even with such inadequacies, Indian and Sri Lankan legal regimes stand as
exemplary models for social democratic welfare state labour regimes. It is this
model which has been subjected to intense criticism within the neo-liberal
reform discourse as an 'archaic’, 'inflexible' and 'rigid' legal framework.

2.2. Neo-liberal Labour Reform Discourse and its Effect on State Policies

According to Harvey (2005) Neo-liberalism is a theory of political-
economic practice which propose that human well-being can be advanced by
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